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written statement described in para-
graph (f)(2) (i) or (ii) of this section,
whichever is applicable, showing the
information described in paragraph
(f)(1) of this section, and

(B) If—

(I) The nominee is a nominee for a
pass-through interest holder who holds
a regular interest in a single-class
REMIC (as described in paragraph
(a)(2)(i1)(B) of this section), and

(2) The nominee is required to make
an information return pursuant to sec-
tion 6049 and §1.6049-7(b)(2)(1) and
(b)(2)(i1)(B) (or would be required to
make an information return but for the
$10 threshold described in section
6049(a)(2) and §1.6049-7(b)(2)(1)) with re-
spect to the pass-through interest hold-
er,
the nominee shall make an informa-
tion return on Form 1099 for each cal-
endar year beginning after December
31, 1987, with respect to the pass-
through interest holder and state on
this information return the informa-
tion described in paragraph (f)(3)(ii) (A)
and (B) of this section.

(ii) Time for furnishing statement. The
statement required by paragraph
(B)E)(A) of this section to be fur-
nished by a nominee to a pass-through
interest holder for a calendar quarter
or calendar year shall be furnished to
this holder no later than 30 days after
receiving the written statement de-
scribed in paragraph (f)(2) (i) or (ii) of
this section from the REMIC. If, how-
ever, pursuant to paragraph (f)(2)(ii) of
this section, the information is sepa-
rately stated on the statement de-
scribed in §1.6049-7(f), then the infor-
mation must be furnished to the pass-
through interest holder in the time
specified in §1.6049-7(£)(5).

(6) Special rules—(i) Time and place for
furnishing returns. The returns required
by paragraphs (£)(3)(ii) and (£)(5)(i)(B) of
this section for any calendar year shall
be filed at the time and place that a re-
turn required under section 6049 and
§1.6049-7(b)(2) is required to be filed.
See §1.6049-4(g) and §1.6049-7(b)(2)(iv).

(i1) Duplicative returns mnot required.
The requirements of  paragraphs
(H)(3)({i) and (f)(6)(I)(B) of this section
for the making of an information re-
turn shall be met by the timely filing
of an information return pursuant to
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section 6049 and §1.6049-7(b)(2) that
contains the information required by
paragraph (f)(3)(ii) of this section.

[T.D. 8186, 53 FR 7507, Mar. 9, 1988, as amend-
ed by T.D. 8366, 56 FR 49515, Sept. 30, 1991]

§1.67-4 Costs paid or incurred by es-
tates or non-grantor trusts.

(a) In general. Section 67(e) provides
an exception to the 2-percent floor on
miscellaneous itemized deductions for
costs that are paid or incurred in con-
nection with the administration of an
estate or a trust not described in §1.67-
2T(g)(1)(i) (a non-grantor trust) and
that would not have been incurred if
the property were not held in such es-
tate or trust. A cost is subject to the 2-
percent floor to the extent that it is in-
cluded in the definition of miscella-
neous itemized deductions under sec-
tion 67(b), is incurred by an estate or
non-grantor trust, and commonly or
customarily would be incurred by a hy-
pothetical individual holding the same
property.

(b) “Commonly’ or ‘“‘Customarily’ In-
curred—(1) In general. In analyzing a
cost to determine whether it com-
monly or customarily would be in-
curred by a hypothetical individual
owning the same property, it is the
type of product or service rendered to
the estate or non-grantor trust in ex-
change for the cost, rather than the de-
scription of the cost of that product or
service, that is determinative. In addi-
tion to the types of costs described as
commonly or customarily incurred by
individuals in paragraphs (b)(2), (3), (4),
and (5) of this section, costs that are
incurred commonly or customarily by
individuals also include, for example,
costs incurred in defense of a claim
against the estate, the decedent, or the
non-grantor trust that are unrelated to
the existence, validity, or administra-
tion of the estate or trust.

(2) Ownership costs. Ownership costs
are costs that are chargeable to or in-
curred by an owner of property simply
by reason of being the owner of the
property. Thus, for purposes of section
67(e), ownership costs are commonly or
customarily incurred by a hypothetical
individual owner of such property.
Such ownership costs include, but are
not limited to, partnership costs
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deemed to be passed through to and re-
portable by a partner if these costs are
defined as miscellaneous itemized de-
ductions pursuant to section 67(b), con-
dominium fees, insurance premiums,
maintenance and lawn services, and
automobile registration and insurance
costs. Other expenses incurred merely
by reason of the ownership of property
may be fully deductible under other
provisions of the Code, such as sections
62(a)(4), 162, or 164(a), which would not
be miscellaneous itemized deductions
subject to section 67(e).

(3) Tax preparation fees. Costs relating
to all estate and generation-skipping
transfer tax returns, fiduciary income
tax returns, and the decedent’s final in-
dividual income tax returns are not
subject to the 2-percent floor. The
costs of preparing all other tax returns
(for example, gift tax returns) are costs
commonly and customarily incurred by
individuals and thus are subject to the
2-percent floor.

(4) Investment advisory fees. Fees for
investment advice (including any re-
lated services that would be provided
to any individual investor as part of an
investment advisory fee) are incurred
commonly or customarily by a hypo-
thetical individual investor and there-
fore are subject to the 2-percent floor.
However, certain incremental costs of
investment advice beyond the amount
that normally would be charged to an
individual investor are not subject to
the 2-percent floor. For this purpose,
such an incremental cost is a special,
additional charge that is added solely
because the investment advice is ren-
dered to a trust or estate rather than
to an individual or attributable to an
unusual investment objective or the
need for a specialized balancing of the
interests of various parties (beyond the
usual balancing of the varying inter-
ests of current Dbeneficiaries and
remaindermen) such that a reasonable
comparison with individual investors
would be improper. The portion of the
investment advisory fees not subject to
the 2-percent floor by reason of the pre-
ceding sentence is limited to the
amount of those fees, if any, that ex-
ceeds the fees normally charged to an
individual investor.

(b) Appraisal fees. Appraisal fees in-
curred by an estate or a non-grantor
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trust to determine the fair market
value of assets as of the decedent’s date
of death (or the alternate valuation
date), to determine value for purposes
of making distributions, or as other-
wise required to properly prepare the
estate’s or trust’s tax returns, or a gen-
eration-skipping transfer tax return,
are not incurred commonly or custom-
arily by an individual and thus are not
subject to the 2-percent floor. The cost
of appraisals for other purposes (for ex-
ample, insurance) is commonly or cus-
tomarily incurred by individuals and is
subject to the 2-percent floor.

(6) Certain fiduciary expenses. Certain
other fiduciary expenses are not com-
monly or customarily incurred by indi-
viduals, and thus are not subject to the
2-percent floor. Such expenses include
without limitation the following: Pro-
bate court fees and costs; fiduciary
bond premiums; legal publication costs
of notices to creditors or heirs; the cost
of certified copies of the decedent’s
death certificate; and costs related to
fiduciary accounts.

(c) Bundled fees—(1) In general. If an
estate or a non-grantor trust pays a
single fee, commission, or other ex-
pense (such as a fiduciary’s commis-
sion, attorney’s fee, or accountant’s
fee) for both costs that are subject to
the 2-percent floor and costs (in more
than a de minimis amount) that are
not, then, except to the extent pro-
vided otherwise by guidance published
in the Internal Revenue Bulletin, the
single fee, commission, or other ex-
pense (bundled fee) must be allocated,
for purposes of computing the adjusted
gross income of the estate or non-
grantor trust in compliance with sec-
tion 67(e), between the costs that are
subject to the 2-percent floor and those
that are not.

(2) Ezxception. If a bundled fee is not
computed on an hourly basis, only the
portion of that fee that is attributable
to investment advice is subject to the
2-percent floor; the remaining portion
is not subject to that floor.

(3) Ezxpenses not subject to allocation.
Out-of-pocket expenses billed to the es-
tate or non-grantor trust are treated as
separate from the bundled fee. In addi-
tion, payments made from the bundled
fee to third parties that would have
been subject to the 2-percent floor if
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they had been paid directly by the es-
tate or non-grantor trust are subject to
the 2-percent floor, as are any fees or
expenses separately assessed by the fi-
duciary or other payee of the bundled
fee (in addition to the usual or basic
bundled fee) for services rendered to
the estate or non-grantor trust that
are commonly or customarily incurred
by an individual.

(4) Reasonable method. Any reasonable
method may be used to allocate a bun-
dled fee between those costs that are
subject to the 2-percent floor and those
costs that are not, including without
limitation the allocation of a portion
of a fiduciary commission that is a
bundled fee to investment advice.
Facts that may be considered in deter-
mining whether an allocation is rea-
sonable include, but are not limited to,
the percentage of the value of the cor-
pus subject to investment advice,
whether a third party advisor would
have charged a comparable fee for
similar advisory services, and the
amount of the fiduciary’s attention to
the trust or estate that is devoted to
investment advice as compared to deal-
ings with beneficiaries and distribution
decisions and other fiduciary functions.
The reasonable method standard does
not apply to determine the portion of
the bundled fee attributable to pay-
ments made to third parties for ex-
penses subject to the 2-percent floor or
to any other separately assessed ex-
pense commonly or customarily in-
curred by an individual, because those
payments and expenses are readily
identifiable without any discretion on
the part of the fiduciary or return pre-
parer.

(d) Effective/applicability date. This
section applies to taxable years begin-
ning after December 31, 2014.

[T.D. 9664, 79 FR 26619, May 9, 2014, as amend-
ed at 79 FR 41636, July 17, 2014]

ITEMS SPECIFICALLY INCLUDED IN GROSS
INCOME

§1.71-1 Alimony and separate mainte-
nance payments; income to wife or
former wife.

(a) In general. Section 71 provides
rules for treatment in certain cases of
payments in the nature of or in lieu of
alimony or an allowance for support as
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between spouses who are divorced or
separated. For convenience, the payee
spouse will hereafter in this section be
referred to as the ‘‘wife” and the
spouse from whom she is divorced or
separated as the ‘“‘husband.” See sec-
tion 7701(a)(17). For rules relative to
the deduction by the husband of peri-
odic payments not attributable to
transferred property, see section 215
and the regulations thereunder. For
rules relative to the taxable status of
income of an estate or trust in case of
divorce, etc., see section 682 and the
regulations thereunder.

(b) Alimony or separate maintenance
payments received from the husband—(1)
Decree of divorce or separate mainte-
nance. (i) In the case of divorce or legal
separation, paragraph (1) of section
T71(a) requires the inclusion in the gross
income of the wife of periodic pay-
ments (whether or not made at regular
intervals) received by her after a de-
cree of divorce or of separate mainte-
nance. Such periodic payments must be
made in discharge of a legal obligation
imposed upon or incurred by the hus-
band because of the marital or family
relationship under a court order or de-
cree divorcing or legally separating the
husband and wife or a written instru-
ment incident to the divorce status or
legal separation status.

(ii) For treatment of payments at-
tributable to property transferred (in
trust or otherwise), see paragraph (c) of
this section.

(2) Written separation agreement. (i)
Where the husband and wife are sepa-
rated and living apart and do not file a
joint income tax return for the taxable
year, paragraph (2) of section 71(a) re-
quires the inclusion in the gross in-
come of the wife of periodic payments
(whether or not made at regular inter-
vals) received by her pursuant to a
written separation agreement executed
after August 16, 1954. The periodic pay-
ments must be made under the terms
of the written separation agreement
after its execution and because of the
marital or family relationship. Such
payments are includable in the wife’s
gross income whether or not the agree-
ment is a legally enforceable instru-
ment. Moreover, if the wife is divorced
or legally separated subsequent to the
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